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('©') Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-124/2022-23 and 21.02.2023

(if)
qRa fur +TzT I aft zrf@gr, srrgme (srft«a)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

stad fr feaial
('of) Date of issue

27.02.2023

Arising out of Order-In-Original No. Kalol/DC/D.Khatik/32/ST/2020-21 dated 12.02.2021

(s-) passed by the Deputy Commissioner, CGST, Division-Kaloi, Gandhinagar

Commissionerate

M/s Dubond Products (India) Pvt. Ltd., Opposite

21 f@a4af rrsit uar / Mahadev Temple, Narmada Pipe Compound,
(a) Name and Address of the

Appellant
Santej-Vadsar Road, Santej, Gandhinagar, Gujarat-

382721

~o1:!TTfi ~ a:rcfu;r-a:fRf/T if sriatgr =ra4at ? tag saer auf nfnfaR aag +q TT
rf@er#tr#t zfta rrargs nearTgd cfi"{mar&, tar fahk a2thaa gtmar?l
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

sraqr qrglrura:
Revision application to Government of India:

(1) Rt sgra gt«a zf2fr, 19 94 <ITT" ~IT{]" 3TT!cf rfRr aarg Tr#agit arr cJ?I"
5q-arr ehzrvu h siaiiatu 3ma z7Rta, maat, fa« iraz, asa fa+TT,
tft if, Rta tr saa, iamf, +ff: 110001 tr 1fr rf@ :

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -

(m) zfa fr zaftr it s hf z@fat tat fat osrr at 3r #rat zn f@ft
szrtt aRstir iiasr <gf, zn fl wsnr r suerat aght a7at
al rwertt R gta frfa atr g&z

In case of any loss of goods where the loss occur in transit from a factory to a
arehouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.

(ea) ma#atgfht ug Tr7gr Raff@a trTara a faffii srar green #a Te T
qra gr«aaRaztsrma atzftu a r2gr ii Raff@a ?

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

() sifar sqaa ftarea gaagr?Ruts4€tRez trr{z site an?gr its
ant vi fa h glf@ma sga, ft k rrRa cf!"aaatfa sf@fr (i 2) 1998

mu 109 tr f4a fu Tagt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) 4#ta sraa green (srft ) fral, 2001 afr 9 k st«faff&e ma ienru-8at (_)
1faii it, frsr 4fa n2r 3fa fa«ta fl ma a sflaa-r ra sf star Rt t-at
failrr 5fa saz far star arf?gu st arr aar mt er glf a siafaa 35- ?
faff Rt h zratr aha#arr €is-6art Rt -srfa' 'lTT~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@aala hrzr sgt iauar v4 «ra sq?t zr5aa gtat s? 200/- fir 4arr ft
stu zit szgti4a u#atewart gt at 1000/- fl Rt ratfrz

The revision application shall be accompanied by a fee of Rs.200 /- where the Q
amount involved is Rt.-ipees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

far gr«es,ht sqraa gar viear# a4Ra rnrnrf@awh faa{h:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) Akra sqrt gr# fa2fr, 1944 ftuT 35-/35-z siaiia:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

sqraa gra vi ?araflt ntnf@2law (fez) Rr uf@au 2Rrr ff6mt, iztata 2d +tar,

agmt] sraa, star,frar, guarar-3800041

(2)

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

.. The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
"/·· prescribed under Rule 6 of Cenral Excise(Appeal) Rules, 2001 and shall be

· anied against (one which at least should be accompanied by a fee of
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/-'· where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour pf Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zafs&gra&qsgitmtr @tar ? at r@an sitar a fu trrala3rjn
r fa star afg <a asr gt zu sffar €l faa fu zunfrf zrft
znaf@rawtua zrfl ua{taal c?\" "Q:n 311m~~~I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) 1rrt@q gear z2fr+ 1970 rat is)fer ft er@gt -1 a iafr f.:tmfta' fenq;~ '3w
neat rqs?gr zanftfa [fa feralhcar 7@2taRt ua far s 6.50 ha mT 1r1I

gr«ca Renaetgtrare
One copy of application or 0.1.0. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
0 scheduled-I item of the court fee Act, 1975 as amended.

0

(5) <ti&if@la mat Rt Ria0ra at failRt at sft eat zaaffa fr star? it tar
ga,hrgra gr#s viatasta arf@aw (4raffafe) fa+, 1982 ff@a?t
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flat grca, #arr 3gr«a gt«ea qi arc zfRta +zaf@law (Rez) ah 7Ra aft hr
aanrir (Demand) q is (Penalty) 91T 10%f snr #ear zfarf ? zrai, sf@rmagwar
10~ -~·q1::c~1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

k=Rasra gt4z#hara ah siaifa, gt[a?tr#frRt isr (Duty Demanded) I

(1) 'ITT' (Section) llD t%cf frrmn:cnTf~r;
(2) fut+ ha@dz fezRt afra;
(3) adz fezfitaft 6 #agar f@

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amountdetermined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) <r sr?gr # #faf uf@raw ? rrr szt geea srzrar sear ur awe faf@a zl at 4il1T fcl,Q: 1[(1;
#10% ratu st srzt#a ave fa ellRa gt aa auk10% gnatT clTT \llT 'ffcncTT ~I

In view of above, an appeal against this order shall lie before the Tribunal on
IC ayment of 10% of the duty demanded where duty or duty and penalty are in dispute,

,r penalty, where penalty alone is in dispute."
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f7fa a?g / ORDER-IN-APPEAL

The present appeal has been filed by M/s. Dubond Products (India) Pvt. Ltd.

Opposite Mahadev Temple, Narmada Pipe Compound, Santej-Vadsar Road, Santej,

Gandhinagar - 382721, (hereinafter referred to as the "appellant") against Order-In

Original. No.Kalol/DC/D.KHATIK/32/ST/2020-21, dated 12.02.2021 [hereinafter

referred to as the "impugned order"], passed by the Deputy Commissioner, CGST,

Division: Kalol, Commissionerate: Gandhinagar [hereinafter referred to as the

"adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were holding

Central Excise Registration No.AADCD1023GEM001 for manufacturing of excisable

goods and also holding Service Tax Registration No. AADCD1023GSD001 for

providing taxable services. During the course of audit of the books and account of the

appellant by the officers of the Central Tax Audit, Ahmedabad, Revenue Para Nos. 01

to 10, raised under Final Audit Report No.1876/2018-19/EX-ST, dated 03.06.2019,

remained unsettled. Issues involved in the Final Audit Report were as under:

i) Non-payment of Service Tax under RCM on GTA service; [Service Tax

involved- Rs.5,82,875/-]

ii) Short-payment of Service Tax under RCM on Manpower Supply service;

[Service Tax involved- Rs.4,83,740/-]

iii) Non-payment of Service Tax under RCM on Legal Consultancy service;

[Service Tax involved- Rs. 24,900/-]

iv) Wrong utilization of CENVAT credit for the month of March, 2016 for·

payment of duty for the month of February, 2016; [CENVAT credit involved

Rs.4,80,652/-]

v) Short-payment of Central Excise duty for the month of June, 2017; [Central

Excise duty involved- Rs.1,45,318/-]

vi) Non-payment of Service Tax under RCM on ocean freight; [Service Tax

involved- Rs.8,232/-]

vii) Non-payment of penalty / late fee for non-filing of periodical returns

[Penalty/ late fee involved- Rs.1,00,000/-]

viii) Wrong availment of input service credit, not used in or in relation to

manufacture of final products and clearance of goods up to the place of

removal; [Service Tax involved- Rs. 18,347/-]

ix) Non-payment of Service Tax under RCM on renting of immovable property

service provided by the director; [Service Tax involved- Rs.66,875/-]

-. 2«,/,
M-

4.

0

0
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x) Excess Input Service Credit taken in March, 2016 in respect of Service Tax

paid under RCM for the last audit. [Input Service Credit amount involved

Rs.1,11,228/-]

The appellant had not paid the taxes / duty/ late fee/ penalty involved in the

above audit paras raised by the officers of the Central Tax Audit, Ahmedabad.

3. Therefore, the appellant was issued a Show Cause Notice vide F.No. 109/2019-

20/CGST Audit, dated 13.09.2019, wherein it was proposed to:

> Demand and recover Service Tax amount of Rs.5,82,875/-, Rs.4,83,740/ 
Rs.24,900/-, Rs.8,232/- Rs. 66,875/- under proviso to Section 73(1) of

Finance Act, 1994; CENVAT Credit amount of Rs.4,80,652/- under Rule 14 of

Central Excise Rules readwith Section 11(4) of Central Excise Act, 1944 ;

Central Excise Duty amounting to Rs. 1,45,318/- under Section 114) of

Central Excise Act, 1944; Late Fee/ penalty amounting to Rs.1,00,000/- under

Rule 7C of Service Tax Rules, 1994 readwith Section 70 of Finance Act, 1994

and Rule 12 (6) of the Central Excise Rules, 2002 ; Input Service Credit

amounting to Rs.18,347/- and Rs. 1,11,228/- under Rule 14 of Central Excise

0
4.

.
Rules,2002 readwith Section 11(4) of Central Excise Act, 1944 and proviso to

Section 73(1) of Finance Act, 1994

► Demand and recover with interest under Rule 14 of Cenvat Credit Rules, 2004

/ Section 11AA of Central Excise Act, 1944 and Section 75 of Finance Act, 1994.

)> Recover penalty under Section 78 of the Finance Act, 1994 and Rule 15 of

Cenvat Credit Rules, 2 004 readwith Section 11AC of Central Excise Act, 1944.

The said Show Cause Notice was adjudicated, ex-parte, vide the impugned

order wherein:

► Demand of Service Tax amount of Rs.5,82,875/-, Rs.4,83,740/ -, Rs.24,900/-,

Rs.8,232/-, Rs. 66,875/- was confirmed under proviso to Section 73(1) of

Finance Act, 1994 ; the CENVAT Credit amount of Rs.4,80,652/- was

disallowed under Rule 14 of Central Excise Rules readwith Section 11(4) of

Central Excise Act, 1944; Central Excise Duty amounting to Rs. 1,45,318/

was confirmed under Section 11(4) of Central Excise Act, 1944 ; Late Fee /

penalty amounting to Rs.1,00,000/- was confirmed under Rule 7C of Service

Tax Rules, 1994 readwith Section 70 of Finance Act, 1994 and Rule 12 (6) of

the Central Excise Rules, 2002; Input Service Credit amounting to Rs.18,347/

and Rs. 1,11,228/- was disallowed under Rule 14 of Central Excise Rules,2002
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readwith Section 11(4) of Central Excise Act, 1944 and proviso to Section

73 (1) of Finance Act, 1994
> Demand of interest was also confirmed under Rule 14 of Cenvat Credit Rules,

2004 / Section 11AA of Central Excise Act, 1944 and Section 75 of Finance Act,

1994.
» Penalty of Rs.19,22,167/- was confirmed under Section 78 of the Finance Act,

1994 and Rule 15 of Cenvat Credit Rules, 2004 readwith Section 11AC of

Central Excise Act, 1944.

4. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on following grounds:

>» The appellant had made application under SVLDRS, 2019 on 31.12.2019. With

this application, they had thought that the demand is settled and no further

dues are pending. However, require payment was not made against the same.

»» The appellant company noticed a crucial fraud in their company where the

person looking after financial and taxation matters had suddenly left the

company.
» They have no remedy available for relief / immunity against the demand as

company is going under various losses and litigation.

0

6. It is observed that the appellant is contesting the demand of Service Tax

alongwith Interest & also imposition of penalty total amounting to Rs.40,44,334/

[i.e. Service Tax / Central Excise Duty/ Cenvat Credit amount of Rs.20,22,167/-,

alongwith interest and also Penalty Rs. 20,22,167/-] confirmed / imposed by the

adjudicating authority. Upon scrutiny of the appeal papers filed by the appellant on

04.05.2022, it was noticed that they had submitted DRC-03, dated 04.05.2022 0
showing payment of Rs.1,52,000/- towards pre-deposit in terms of Section 35F of the

Central Excise Act, 1944 .

7. The CBIC had, consequent to the rollout of the Integrated CBIC-GST Portal,

vide Circular No.1070/3/2019-CX dated 24.06.2019, directed that from 1"July, 2019

onwards, a new revised procedure has to be followed by the taxpayers for making

arrears of Central Excise & Service Tax payments through portal "CBIC (ICEGATE) E

payment". Subsequently, the CBIC issued Instruction dated 28.10.2022 from

F.No.CBIC-240137/14/2022-Service Tax Section-CBEC, wherein it was instructed

that the payments made through DRC-03 under CGST regime is not a valid mode of
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payment for making pre-deposits under Section 35F of the Central Excise Act, 1944

and Section 83 of the Finance Act, 1994. ""

8. In terms of Section 35F of the Central Excise Act, 1944, an appeal shall not be

entertained unless the appellant deposits 7.5% of the duty in case where duty and

penalty are in dispute or 7.5% of penalty where such penalty is in dispute. Relevant

legal provisions are reproduced below:

"SECTION 35F: Deposit of certain percentage of duty demanded or
penalty imposed before filing appeal. - The Tribunal or the Commissioner
(Appeals), as the case may be, shall not entertain any appeal

(i) under sub-section (1) of section 35, unless the appellant has
deposited seven and a half per cent. of the duty, in case where duty or duty
and penalty are in dispute, or penalty, where such penalty is in dispute, in
pursuance of a decision or an order passed by an officer of Central Excise
lower in rank than the [Principal Commissioner of Central Excise or
Commissioner of Central Excise];"

9. The appellant was, therefore, called upon vide letter F.No. GAPPL/COM/STP/

982/2022-APPEAL dated 24.11.2022 to make the pre-deposit in terms of Board's

Circular No.1070/3/2019-CX dated 24.06.2019 read with CBIC Instruction dated

28.10.2022 and submit the document evidencing payment within 10 days of the

receipt of this letter. They were also informed that failure to submit proof of pre

deposit would result in dismissal of the appeal for non-compliance in terms of

Section 35F of the Central Excise Act, 1944. A reminder letter F.No. GAPPL/COM/STP
>

/982/2022-APPEAL dated 13.12.2022 was also issued to the appellant to make the

pre-deposit and to submit the document evidencing payment within 7 days of the

0 receipt of the letter .

10. However, no communication was received from the appellant, nor did they

submit evidence of pre-deposit in terms· of Board's Circular No.1070/3/2019-CX

dated 24.06.2019. It is observed that though sufficient time was granted to the

appellant to make the payment of pre-deposit in terms of Circular No.1070/3/2019

CX dated 24.06.2019, they have failed to furnish proof of revised payment of pre

deposit of 7.5% of the duty/ Tax made in terms of CBIC Instruction dated 28.10.2022

issued from F.No.CBIC-240137/14/2022-Service Tax Section - CBEC.

11. I find it relevant to mention that the Instruction dated 28.10.2022 was issued

by the CBIC consequent to the directions of the Hon'ble Bombay High Court in the

case of Sodexo India Services Pvt. Ltd. Vs. UOI and Ors. in Writ Petition No. 6220 of

2022, which is reproduced below:
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"8 Therefore, it does appear that the confusion seems to be due to there
being no proper legal provision to accept payment of pre-deposit under
Section 35F of the Central Excise Act, 1944 through DRC-03. Some appellants
arefiling appeals after making pre-deposit payments through DRC-30/GSTR
3B. In our view, this has very wide ramifications and certainly requires the
CBI & C to step in and issue suitable clarifications/guidelines/ answers to the
FAQs. We would expect CBI & C to take immediate action since the issue has
been escalated by Mr.Lal over eight months ago."

12. In terms of CBIC's Instruction dated 28.10.2022, I find that the payment made

vide DRC-03 cannot be considered as valid payment of pre-deposit. In terms of

Section 35F of the Central Excise Act, 1944, the Tribunal or Commissioner (Appeals),

as the case may be, shall not entertain any appeal unless the appellant has deposited

7.5% of the duty, in case where duty or duty and penalty are in dispute. These

provisions have been made applicable to appeals under Section 85 of the Finance

Act, 1994. Hence, this authority is bound by the provisions of the Act and has no

powers or jurisdiction to interpret the mandate of Section 3SF in any other manner.

As such, I hold that for entertaining the appeal, the appellant is required to deposit 0
the amounts in terms of Section 3SF, which was not done. I, therefore, dismiss the

appeal filed by the appellant for non-compliance of the provisions of Section 35F of

the Central Excise Act, 1944.

13. In view of the above, the appeal filed by the appellant is dismissed for non

compliance of the provisions of Section 3 5F of the Central Excise Act, 1944 as made

applicable to Service Tax vide Sub-section (5) of Section 85 of the Finance Act, 1994.

14. sf]a4af ta asft srfl#Rqzrl 3qlaafar srare1
The appeal filed by the appellant stands disposed of in above terms.

0

g(as--o)/
(Akhilesh Kumar) o3..

Commissioner (Appeals)

Date: 21.02.2023

"#•t9.r#?
(Ajay Kumar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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To,
M/s. Dubond Products (India) Pvt. Ltd.
Opposite Mahadev Temple,
Narmada Pipe Compound,
Santej-Vadsar Road, Santej,
Gandhinagar - 382721, Gujarat.
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Copy to: -

1. The Principal Chief Commissioner, CGST & C.Ex. Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Deputy/Assistant Commissioner, CGST & C.Ex., Division-Kalol,

Commissionerate: Gandhinagar.

- 4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).

5 Guard File.

6. P.A. File.




